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CRIMINAL LAW AMENDMENT (SEXUAL ASSAULT AND OTHER MATTERS) BILL 2004 
Second Reading 

Resumed from 21 September. 

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [10.21 am]:  I thank Hon 
Peter Foss and Hon Giz Watson for their support of the Bill.  I note Hon Peter Foss’s observations about putting 
what is proposed in the Bill into context.  Hon Peter Foss also raised a number of other concerns.  I propose to do 
what I can to address some of those concerns.  I note that he has foreshadowed another process that we may deal 
with shortly.  If he is successful in that process, those issues may be explored further; if not, then in any event I 
envisage that they will be explored to a degree in committee.   

Hon Peter Foss raised a number of issues.  However, the particular matter that I think Hon Peter Foss wished to 
address was whether proposed section 688(2)(b)(aa) should refer to section 585 rather than section 611A(5)(a) of 
the Criminal Code.  It is proposed to amend section 585.  For the benefit of members, section 585 basically deals 
with the proposition that there should be only one matter in an indictment.  However, it then refers to situations 
in which that will not be the case.  The law we are proposing to enact will expand that further.   

Section 611A of the Criminal Code deals with matters that may be dealt with before the trial.  To put the matter 
in context, section 688 of the Criminal Code deals with issues of right of appeal in criminal cases and sets out 
those matters that can be dealt with by the Court of Criminal Appeal.  The law relating to the exercise of judicial 
discretion on an application to sever criminal charges on a sexual assault - that is, whether more than one matter 
can be dealt with in an indictment - therefore resides in section 585 of the Criminal Code.  That is the present 
position.   

Hon Peter Foss:  Do you think it is the correct reference?   

Hon NICK GRIFFITHS:  Yes.  In the context of what I have just said, the making of applications pre-trial occurs 
pursuant to section 611A(5) of the Criminal Code.  I am advised that is the current practice and is increasingly 
becoming the practice.  It is a very prudent practice.  The reason the reference is put in the way it is to encourage 
that practice.  Trials are not pleasant experiences, and trials dealing with sexual offences are particularly 
unpleasant experiences for those involved, so rather than the alleged victim and the accused and other witnesses 
having to go through the discomfort of a trial - 

Hon Peter Foss:  That was not my query.  I support the process.  I am just wondering whether the reference is 
correct.   

Hon NICK GRIFFITHS:  The reference is correct.  The issue is not so much the regulation taking place under 
section 585 but the decision process being made under section 611A(5)(b).  The more I read the interaction 
between those three sections, the more I believe the reference is correct.  It is an interesting issue.   

Hon Peter Foss:  I did not think section 611 was not substantive.  That is all.   

Hon NICK GRIFFITHS:  Although section 611 does not set out the procedure as such, it deals with the 
procedures, and section 585 deals with the principles.   

Hon Peter Foss:  It gives you authority, too.   

Hon NICK GRIFFITHS:  In the end I am not sure whether anything turns on this point.  However, that is the 
explanation.   

Hon Peter Foss:  It is the logic that I thought was behind it; that is not to say that it is correct.   

Hon NICK GRIFFITHS:  We can argue the toss on that matter.  The next issue regards whether additional words 
should be included in proposed new section 26(1)(b) to ensure that all bases are covered.  I think I answered that 
by way of interjection.  The language is covered by the reference to characteristic or education, or both, in 
proposed section 26(3)(a).   

The next issue of concern regarded the operation of proposed sections 31A(2)(b) and 31A(3).  Proposed section 
31A deals with the issue of propensity and relationship evidence.  Hon Peter Foss expressed some concern about 
how this provision would operate.  In seeking to allay the member’s concerns, I point out that the policy behind 
this was derived from a view expressed by Justice McHugh in Pfennig v The Queen 182 CLR 461.   

At page 529, His Honour stated that - 

. . . the probative force of the evidence compared to the degree of risk of an unfair trial is such that fair 
minded people would think that the public interest in adducing all relevant evidence of guilt must have 
priority over the risk of an unfair trial.   
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Hon Peter Foss:  Did he go on to explain that?  It would be helpful if he did.  You are quite right; if you use a set 
of words that are being explained by the court and pass an Act knowing that interpretation, that then becomes the 
statutory interpretation.  I understand where you got the words from now.  They are very useful.  Did he go on to 
give a practical explanation of what he really meant? 

Hon NICK GRIFFITHS:  I am not in a position to answer that.  

Hon Peter Foss:  It would be helpful if he went on to enlarge on what he meant.   

Hon NICK GRIFFITHS:  An examination of the law reports may provide an answer.  I intend to read those 
before we move into the Committee of the Whole.   

The next issue concerns section 106B of the Evidence Act, which deals with children under 12 years who may 
give sworn evidence.  The Bill proposes to amend subsection (2) so that it will read -  

A child who is under the age of 12 years is competent to take an oath or make a solemn affirmation if in 
the opinion of the Court or person acting judicially the child understands that -  

(a) the giving of evidence is a serious matter; and 

(b) he or she in giving evidence has an obligation to tell the truth.  

After the word “truth” in paragraph (b), we propose to delete the words “that is over and above the ordinary duty 
to tell the truth”.  The view behind this amendment is that to have an obligation to tell the truth over and above 
what should be the normal course of events in telling the truth is not sound.   

Hon Peter Foss:  Children do go through periods when they think that telling lies is all right.  They think that 
they can get away with it and that it is all right provided nobody punishes them for it.  That is what concerns me.  
If they are at an age at which they cannot tell the truth to mum and telling the truth to the court is something that 
other witnesses have to learn, perhaps they should be dealt with under section 106C.  What is wrong with section 
106C?   

Hon NICK GRIFFITHS:  The Bill provides a safeguard of the opinion of the court.  It can form the view that the 
child understands that the giving of evidence is a serious matter and that he or she, in giving evidence, has an 
obligation to tell the truth.  There is an obligation to tell the truth in a serious matter.  To put forward the 
proposition that this has to be more important than what a child tells his or her mother, which is what I 
understand the member put forward -  

Hon Peter Foss:  That is what is in the explanatory memorandum.  It was not my idea; it has been put forward by 
the Government.   

Hon NICK GRIFFITHS:  Raising the explanatory memorandum is a debating point.  It was raised by Hon Peter 
Foss in the House.   

Hon Peter Foss:  I raised it only because that was the logic given in the explanatory memorandum.   

Hon NICK GRIFFITHS:  I understand why the member raised it.  I am not suggesting that it is the world’s best 
example.  I am advised that that type of provision does not exist in a number of other similar jurisdictions.  The 
fact that we are dealing with something serious and with something in which there is an obligation to tell the 
truth is considered to be sufficient.  I note the other alternatives available.  However, again, it is a matter of the 
opinion of the court.  I suggest that that position will work well.   
Hon Peter Foss:  I’ve heard of some adults who didn’t seem to understand this either. 
Hon NICK GRIFFITHS:  I note that difficulties arise when we deal with people in these situations.  That is the 
nature of trials and it is the nature of humanity.  Certainly, many difficulties emerge when we deal with people 
who find themselves involved in the criminal justice system, whether as victims or offenders.   

Hon Peter Foss put forward the very clear proposition that he did not agree with defence counsel having no 
access to videorecording.   

Hon Peter Foss:  Not to be able to hold onto it.  I am quite happy to have all sorts of conditions imposed on 
defence counsel.   

Hon NICK GRIFFITHS:  The current position is this: when children give evidence, defence counsel has one 
opportunity to take notes.  That was not always the case - the world was different when we had committal 
proceedings.  Visual recordings are not admissible unless they have been made available for viewing by counsel.  

Hon Peter Foss:  Yes, but they may be available on a later occasion.  That is the problem.  The other change that 
is being made is that you are stopping the visual recording being used in only the instant proceedings.  However, 
they can be used later.  In a re-hearing, there is no re-hearing of the visual recording.  That is where it becomes a 
bit of a problem because it could be years later.   
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Hon NICK GRIFFITHS:  I am not sure whether the point about re-hearings is valid.  That is something I will 
examine.   
Hon Peter Foss:  I thought that was one of the things we were doing here.   
Hon NICK GRIFFITHS:  We are dealing with a particular course of events and seeking to ensure that we deal 
with child victims in a civilised way.  I note the concern raised by the member.   
Hon Peter Foss:  Counsel for the prosecution can have it and the court can have it, so you are treating counsel for 
the defence as a second-class citizen.  He is an officer of the court.  He is a qualified person licensed by the 
State.  Why is he being treated as untrustworthy when everyone else is being treated as trustworthy?  That seems 
to be wrong in principle.   

Hon NICK GRIFFITHS:  The position of defence counsel under this arrangement will not be substantially 
different.  That is a point to note. 

Hon Peter Foss:  But the circumstances under which he may need access to it will be substantial.   

Hon NICK GRIFFITHS:  That may be so.   

Hon Giz Watson raised a number of issues.  In particular she spoke about counselling communication.  I note 
what she said about a regulatory regime.  I do not think that would be particularly workable, but no doubt it is 
something that will be given consideration as we move down the path of changing the law in what is a sensitive 
and difficult area.  In examining the issues raised by Hon Peter Foss, I note that it is difficult to find a balance.  
We have to consider the varying and real concerns of the victims while, on the other hand, ensuring that those 
accused of these crimes are given a fair trial.  Experience will determine whether the balance is correct.  It is the 
Government’s view that in presenting this Bill to the House, the balance is right.  I commend the Bill to the 
House.   

Question put and passed. 

Bill read a second time. 

Referral to Standing Committee on Legislation 
HON PETER FOSS (East Metropolitan) [10.40 am]:  I move without notice - 

That the Criminal Law Amendment (Sexual Assault and Other Matters) Bill 2004 be referred to the 
Standing Committee on Legislation.   

First, I commend the Government on this legislation.  However, I am always concerned about amendments to the 
Evidence Act and the Criminal Code, especially when they are as complex and procedural as these are.  We 
should get them as right as we possibly can.  We cannot keep shifting the Criminal Code.  It is unfortunate that it 
obviously must be updated from time to time.  It is a continual process.  However, unlike many other laws that 
can be amended, it is not a desirable state of affairs with the Criminal Code, nor for that matter with the 
Evidence Act.  Complications are involved in a small alteration.  A series of offences had to be added to this Bill 
because of the change to the criminal law in 1992.  That provides an example of how complex it can be if we 
keep fiddling with the Criminal Code.  That is partly due to the fact that the Criminal Code contains a provision 
that deals with the procedure if the law is amended.  With many other Acts the law is applied at a particular time, 
whereas certain matters in the Criminal Code apply retrospectively if they are more generous to the defendant.  
We are not able to make an easy substitution unless it specifically states that a substitution can be made.  The 
Criminal Code is in a unique position relative to other laws.  The Evidence Act is not quite the same as the 
Criminal Code.  It has a sort of automatic retrospective operation.  It applies prospectively from the time it 
comes into operation, but has retroactive effect, because it takes up any matter that is tried from that point on, 
irrespective of when the offence took place.  It is retroactive rather than retrospective, but it is prospective so far 
as its operation is concerned.   

Hon Nick Griffiths:  It changes the rules.   

Hon PETER FOSS:  That is absolutely right.  It changes the rules and applies to anything that happens from then 
on, irrespective of when the event that is being prosecuted occurred.   

Hon Nick Griffiths:  I had an unfortunate experience with a client some years ago.  You were probably partly 
responsible for that.  You voted for a change to the Evidence Act.  My client had no chance in the world of being 
convicted, but because of the change to the Evidence Act we had to plead guilty!   

Hon PETER FOSS:  I am grateful to the minister for providing that example. 

Hon Nick Griffiths:  My client wasn’t grateful.   
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Hon PETER FOSS:  The law was not changed so far as the offence was concerned, but it was changed so far as 
the prospect of successfully defending it was concerned.  That is quite likely.  We understand that.  I do not have 
a problem with that.  As it is adjective law, that is the way it happens.  The Criminal Code is quite different.  It 
involves extra complications.  It is not a law that can be fixed at a later point.  With many laws, if the Parliament 
does not get it right initially, an amendment Bill can be introduced in the following year to fix it.  If that were 
done all the time with the Criminal Code, we would end up with total mayhem.  I do not have a problem with the 
principle of the amendments in this Bill - I totally accept the principles that the Government has raised - it is just 
that a lot of mechanisms are involved and there will be several impacts.  I would like to hear how that will work.   

As we went through the Bill all sorts of questions were raised.  I could see the alternatives by way of legal 
interpretation, but I could not judge the impacts of those in the absence of somebody with experience in that area 
telling me what the impacts would be.  I would like to think that we would have access to the large body of 
people who would be able to give us that information.  We have had some good experiences with the Criminal 
Lawyers’ Association and its capacity to inform our committees.  The committees have always found it useful to 
put the propositions that are bothering them to various criminal lawyers and to ask for their opinion.  The 
answers have been quite interesting.  That is a very informative process as far as the deliberations of the 
committee are concerned.  I would like this matter to go to the Legislation Committee, partly because I would 
like these amendments to work properly.  I suggest that the Legislation Committee would be the appropriate 
place for that to take place.  I commend the motion to the House that the Bill be referred to the Legislation 
Committee.   

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [10.46 am]:  The Legislation 
Committee provides a valuable service to this House and the community.  I note the thrust of the motion.  The 
thrust of Hon Peter Foss’s comments was directed at those provisions that seek to change the Criminal Code.   

Hon Peter Foss:  Not entirely.   

Hon NICK GRIFFITHS:  Not entirely, but substantially.  The provisions in the Bill resulted from considerable 
discussion in the community.  I remind the House of the second reading speech, in which I pointed out on 
matters concerning the Criminal Code that - 

These changes reflect recommendations 271, 272, 275 and 276 of the Law Reform Commission of 
Western Australia’s report titled, “Review of the Criminal and Civil Justice System in Western 
Australia”.  

That final report is dated September 1999.  Hon Peter Foss is very familiar with the contents of that report and 
the work of the Law Reform Commission.   

Hon Peter Foss:  It was one of the few references that went out and came back under the one Attorney General.   

Hon NICK GRIFFITHS:  It was a very good achievement of the former Attorney General.  I am not privy to 
precisely who was consulted on each and every chapter.  The people listed as having been consulted by the Law 
Reform Commission are basically a who’s who of people involved in this area of activity, except, of course, for 
the criminals.   

Hon Peter Foss:  There is a difference between the wording and the principle.   

Hon NICK GRIFFITHS:  I understand the point the honourable member is making.  He will note that this Bill 
has come before the House relatively late in the life of this Parliament.  There are reasons for that.  Drafting of 
legislation in this area is difficult.  Consideration has been given to that.  We have a pretty good process for 
dealing with these issues during the committee stage.  In the event that this motion of Hon Peter Foss fails, I will 
not propose that we move into committee straightaway but when the House resumes in October.  As is the case 
with other legislation, I am confident that we can negotiate any concerns about the wording, and there will be an 
opportunity for consultation in the next few weeks.  I am concerned about the workload of the Standing 
Committee on Legislation.  I am confident that any technical concerns that remain can be dealt with in the course 
of the usual committee process in this place.  If we do not proceed with the Bill when we return, there is the risk 
that the Bill will fall by the wayside and the community of Western Australia will not have the benefit of its 
provisions until the next Parliament deals with it.  In those circumstances, I suggest to the House that it vote 
against the proposition moved by Hon Peter Foss. 

HON GIZ WATSON (North Metropolitan) [10.51 am]:  As is sometimes the case, the Greens (WA) find 
themselves in the position of having to decide the outcome of a motion.  I have some sympathy for the motion 
moved by Hon Peter Foss.  This is a sensitive area of law.  I made comments to that effect in my contribution to 
the second reading debate and, indeed, raised some questions about a particular aspect of counselling notes.  
However, the political reality, I guess, also must be taken into consideration.  As a member of the Standing 
Committee on Legislation, I am aware that the committee will be pushed to conclude the inquiries that it already 
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has before it prior to the end of the year, and believing that this is important legislation, my inclination is to not 
support referral to the committee.  Again, as much as I and the other Greens regularly default towards referral to 
a committee - because, among other things, the committee system provides an excellent research resource, the 
opportunity for consultation and the capacity for us to augment our own resources to ensure legislation is 
properly scrutinised - the fact that this legislation is being dealt with at this time in the parliamentary cycle is 
problematic.  It would be much better if this type of Bill were introduced earlier in the parliamentary year so that 
committee referral was achievable within the parliamentary cycle; however, I guess that happens. 

I also put on the record that the Government has an expectation that we will deal with an absolute flood of 
legislation.  Quite frankly, that is totally unreasonable.  Much of the legislation concerns criminal justice, an area 
that we do not want to get wrong as a lot hangs on the changes to that legislation.   

I have taken further advice from the advisers on the drafting of the Bill.  I feel more reassured about the issue I 
raised and I am also reassured that a considerable amount of consultation has gone into the preparation of the 
Bill.  I will not, therefore, support the motion for referral to the Standing Committee on Legislation, not because 
I think it is not a good idea, but because the reality is that if the Bill is referred to the committee it will be lost in 
this current Parliament.  That consideration outweighs the others.  I will take more advice on the Bill in the next 
couple of weeks, particularly from criminal lawyers, so that the committee debate can perhaps be better 
informed.  The Greens (WA) will not support this referral motion. 

HON PADDY EMBRY (South West) [10.54 am]:  I will reluctantly follow Hon Giz Watson’s line of thought.  
However, I certainly do not want to see this motion used - I do not suggest it would - as a precedent between 
now and the end of the parliamentary sitting.   

Question put and negatived. 
 


